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HIGH NUNTON SOLAR FARM 

Ref: 21/2490/FUL 

 

APPENDIX     E1 

 

EVIDENCE 

 

1. This appendix deals with the quality, rather than the quantity, of the extensive evidence High 

Nunton Solar has presented in connection with the Proposal to construct a solar farm on the 

Borgue Peninsula, including the information that was provided as part of the statutory pre-

application consultation process, as well as the particulars contained in the statutory 

environmental impact assessment report which accompanied the formal application. 

 

2. The “quantity v. quality” aspect of the Applicant’s case is dealt with in Appendix E1, while the 

absence of any close-up images that would allow people to assess of the visual impact of the 

Proposal is discussed in Appendix E2. 

 

3. Appendices E1 and E2 together demonstrate the extent to which the Planning Authority would be 

right to exercise its powers under  

 

1) regulation 26(2) of the EIA Regulations, to seek supplementary information from the 

Applicant to ensure the completeness and quality of the EIA Report, and to consider matters 

that may be relevant to reaching a reasoned conclusion on the significant effects of the 

development, and/or 

 

2) regulation 26(4), to require High Nunton Solar to produce such evidence as they may 

reasonably call for to verify the information contained in the EIA Report. 

 

Information 

 

4. The Planning Authority should refuse planning permission to construct a solar farm on the 

grounds that, contrary to the requirements of the planning acts, the Applicant has not provided a 

complete, adequate or correct factual basis on which a decision-taker could reasonably determine:  

 

1) the extent to which the Proposal accords with the Development Plan;  
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2) the identity of the material considerations that are relevant for this purposes, and  

 

3) the weight that should be attached to those considerations in determining whether to grant 

planning permission for this Major Development. 

 

5. Such a refusal may appear to be unreasonable, and to overlook the work that has gone into 

developing the project, and the considerable quantity of data that accompanies the application, 

including the EIA Report that runs to several hundred pages.  

 

6. But here the concern is with the quality rather than quantity of the effort and the related output, 

and to the improper use of information for the purpose of procuring planning permission. 

 

7. Parliament recognises the risk of a judgement being made in a manner that is irrational or 

unreasonable in the Wednesbury sense, as the planning regulations contemplate enquiries being 

made to determine the accuracy and adequacy of the information the decision-taker uses for this 

purpose. 

 

8. The need for an evidence-based and competent approach is illustrated by, for example, the 

requirement that is imposed on the Planning Authority to 

 

1) have access to relevant expertise in considering the EIA Report (regulation 3(7) of the EIA 

Regulations);  

 

2) to determine what further information is needed to verify any information submitted by the 

Applicant (regulation 26(4)), and  

 

3) to establish whether any statements and representations were made, and/or documents 

provided, and/or material information was withheld that may give rise to an offence under 

regulations 54(1) and 55. 

 

9. What matters is the quality of the information that has been provided, and the need to avoid the 

risk of being misled by the use of “form over substance.” 

 

10. The decision to decline to determine the application would seem to be proportionate in the context 

of a Major Development, given that there is prima facie evidence that active steps were taken that 

had the effect of altering the baseline scenario, and that for the purpose of procuring the grant of 

planning permission the Applicant: 
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1) made statements and representations to the public and/or to the Planning Authority in a 

manner which was reckless and which the Applicant knew (or may reasonably be expected to 

have known) to be false or misleading in a material particular; 

 

2) provided documents to the public and/or to the Planning Authority which the Applicant knew 

(or may reasonably be expected to have known) to be false or misleading in a material 

particular, with the intent to deceive; and/or 

 

3) withheld material information from the public and/or the Planning Authority with the intent to 

deceive or mislead. 

 

11. Particular regard has to be had to what is proportionate in the context of a Major Development, 

and so the fact that the public may wish to obtain “full knowledge” of the Proposal does not 

oblige the Applicant to provide every conceivable scrap of information about the solar farm.  

 

12. Having said that, the Applicant is required to provide what is needed to identify the main or 

significant environmental and other effects, and yet the evidence demonstrates that (a) High 

Nunton Solar has failed to do so, and (b) the Applicant made statements, used documents and 

withheld material information in such a way as might engage regulations 54(1) and 55. 

 

13. Regulation 26(4) allows the Planning Authority to seek evidence to verify any information 

contained in the EIA Report, but the conduct of the Applicant (as demonstrated by the particulars 

given in this submission) shows that the need for verification extends far beyond the content of 

the EIA Report, to ensure that the Planning Authority, the Consultation Bodies and any other 

parties avoid reaching erroneous conclusions as regards the significant effects of the Proposal and 

any harm that is likely to be caused to the environment and the people of the Borgue Peninsula. 

 

Baseline 

 

14. The starting position, or baseline scenario, at High Nunton is an important factor in determining 

the impact of the changes that are likely to be caused by aspects of the Proposal, and it is a 

concept that is relevant for the purpose of applying the EIA Regulations, which require the 

Applicant to address baseline issues. 

 

15. The meaning of the term “baseline scenario” for this purpose is provided in the EIA Regulations, 

which requires the EIA Report to include:  
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“A description of the relevant aspects of the current state of the environment (the “baseline 

scenario”) and an outline of the likely evolution thereof without implementation of the 

development as far as natural changes from the baseline scenario can be assessed with 

reasonable effort on the basis of the availability of relevant information and scientific 

knowledge.”1 

 

16. The importance of the “current state of the environment” for planning purposes was known to the 

Applicant from as early as 2019, as the Scoping Report referred to “a systematic analysis of the 

impacts of a project in relation to the existing (baseline) environment”, and explained that 

baseline studies would be conducted “to establish the state of the environment and socio-

economic conditions prior to the implementation of the project”.2 

 

17. The Scoping Report explained that “Baseline data will be collected from a wide range of sources 

involving desk-based studies, field surveys and consultation with statutory and non-statutory 

consultees.”3 Such an approach was identified as being relevant across several areas that were 

relevant to the planning application, as with landscape, ecology, hydrology, socio-economics, 

tourism and recreation.4 

 

18. The evidence shows that steps were taken on Robert Maitland’s land that had the effect of altering 

the baseline scenario on the Proposal Site, including the removal of landscape features, and the 

destruction of wetland and other wildlife habitats. 

 

Landscape & habitats 

 

19. The impact on the baseline scenario that resulted from the removal of landscape features, and the 

destruction of habitats, is dealt with in Appendices G2 to G4 in connection with the natural 

environment, and the use of High Nunton by badgers, birds and European protected species. 

 

20. The appendices also refer to the letter that was sent to the Planning Authority in October 2019 

after work resulted in the destruction of ponds and other habitats on what is now the Proposal 

Site. That letter specifically flagged up the risk of the activities on Robert Maitland’s land having 

                                                           
1 Paragraph 3, Schedule 4, EIA Regulation. 
2 Scoping Report, paragraph 4.1. 
3 Scoping Report, paragraph 4.2. 
4 Scoping Report, paragraphs 5.1.1, 5.2.1, 5.3.1 and 5.6.1. 
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an impact on the baseline scenario, while further alterations have since been drawn to the public’s 

attention, including  

 

1) the removal (since the first energy proposal was submitted by the Maitland family) of an 

entire woodland habitat to the west of the entrance to Culraven Farm on the B727, and  

 

2) the destruction of gorsey knolls, even although (a) the essential nature of those features was 

drawn to Robert Maitland’s attention by Scottish Natural Heritage in 2018,5 and (b) their 

importance as wildlife habitats was made clear to the Applicant by the survey reports that 

were completed in 2020. 

 

Alteration of paths 

 

21. Some of the alterations that have taken place in the landscape involve the two paths that are 

located on the Proposal Site, although the EIA Report only assesses the impact on one.  

 

22. The existence of the two paths is confirmed by Map HNS4. The first is the officially designated 

core path number 195 [“the Core Path”], which runs from the start of the track leading up to High 

Nunton Cottage from public road C32s, then south and east towards Dhoon Bay on the B727, 

where it reveals open views across to St Mary’s Isle and Kirkcudbright Bay.  

 

23. The second path begins and ends on the B727. It starts by following the same route as the Core 

Path, and runs south and west from Dhoon Bay towards the main entrance to Culraven Farm [“the 

Culraven Path”]. Its route is clearly shown on Map HNS3, including the section that runs west to 

the marked cairn in field 6, and then south, parallel to fields 9 and 10. 

 

24. At Dhoon Bay, a few metres from the main car park, both paths were marked for the public to 

access in February 2022, one with the usual style of local authority Core Path sign, while the 

Culraven Path is identified by a permanent (but broken) sign headed “Footpath to Culraven”. 

 

25. The Culraven Path was maintained in good order for many years, but the surface has been 

allowed to deteriorate, and the landscape around the path was also altered, making it a less 

appealing route for some recreational purposes.  

 

                                                           
5 Dumfries and Galloway Council, Pre-application Enquiry Report (Reference 18/0854/MCE), paragraph 7.1. 
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26. Examples of such alterations include the physical removal of low-lying surface features, gorsey 

knolls and drumlin pasture features, and the dumping of rock and other debris to the east of the 

Culraven Path during the course of 2020.  

 

27. Other measures were introduced to the Proposal Site that had the effect of discouraging access to 

the land, and thus further altering the baseline scenario for the purpose of assessing the 

recreational use of the paths, for example by  

 

 placing rotting animal carcasses at the B727 end of the Culraven Path (an event that was 

recorded by four witnesses on 27 June 2021); 

 placing electric fences across access gates on the Core Path (which were in situ in January 

2022), and 

 allowing the access to the Core Path from public road C32s to become almost impossible to 

traverse due to the presence of deep mud and changes in the farming operations. 

 

Recreational use 

 

28. The land and woodlands in sections of the Proposal Site have been used by local people for 

recreational purposes, including shooting pheasants.  

 

29. The plantations that are associated with the Proposal Site contain feeding stations and other 

facilities for rearing pheasants, and provide the setting for a recreational activity in which the 

local community has participated for many years. 

 

30. The use of the land for shooting was altered prior to 2022, apparently to influence the baseline 

scenario for the purpose of assessing the impact of the development on the recreational use of the 

Proposal Site, and so with the likely consequence of helping to procure the grant of planning 

permission. 

 

31. On this point, the EIA Report shows that more than 20 hectares that is now used for game birds 

would be destroyed because of the development,6 and this may give rise to indirect environmental 

impacts, as the removal of land that supported the recreational shooting may increase the 

competition for food with other species if the pheasants were displaced because of the Proposal. 

 

 

                                                           
6 EIA Report, Appendix 5.11, Figures 1 and 2 (Land category c1c6: Game bird mix fields) 
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Land ownership 

 

32. In July 2021 one of the directors of High Nunton Solar offered to purchase a large area of land 

that lies to the west of the Proposal Site, which would be one of the most badly affected by the 

presence of a solar farm. 

 

33. The inference that was drawn by local people, is that the director intended to remove a potential 

source of objection to the Proposal.  

 

34. It was certainly a course of action that people learned about with concern, as it appeared to be an 

attempt to gain an advantage over a neighbour who shared the community’s fears that the 

presence of a solar farm, or even the existence of an approved application, would make their 

homes and property unsaleable, or only saleable at a considerable financial loss. 

 

Public statements 

 

35. In addition to matters that had the effect of altering the baseline scenario, the Applicant made 

statements or representations, and furnished documents and information to the public, during the 

PAC process and at other times, which High Nunton Solar knew (or may reasonably be expected 

to have known) to be misleading or false in material particulars.  

 

36. Such conduct clearly undermines the validity of the statutory consultation process, as well as 

raising concerns for the Planning Authority and the Consultation Bodies about the accuracy of the 

application, creating the risk that planning decisions are made on an inadequate and incorrect 

factual basis, and so would be amenable to being reduced by the courts. 

 

37. Examples of the statements which the Applicant issued during the PAC process which appear to 

be misleading or false in material particulars, include (but are not limited to) the following: 

 

1) the statement that the Proposal Site was chosen because of its remoteness, even although the 

land is within easy walking distance of Kirkcudbright; 

 

2) the statement that the Leaflet contained “initial thoughts”, even although the proposed 

development had been a relatively mature work in progress since at least 2018; 

 

3) the statement that solar projects do not receive any “tax breaks”, even although a statutory 

scheme of allowances, deductions and reliefs exists; 
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4) the statement that the development was “the only project of its kind in the world with a site so 

perfect to hide it”, even although that was not the case, and  

 

5) the statement in a statutory notice that information about the development could be obtained 

at the Borgue Community Council Office, even although no such office existed. 

 

Comment 

 

38. The cumulative effect of the alteration of the baseline scenario, and the use of statements, 

representations, documents and information that the Applicant knew (or might reasonably be 

expected to have known) to be misleading or false in material particulars, would lead a prudent 

and reasonable person to refuse to entertain the application.  

 

39. The questions the Planning Authority and the Consultation Bodies need to determine are  

 

1) whether the matters affecting the baseline scenario, and any misleading or false information, 

are likely to have a material bearing on the central planning and significant environmental 

issues, and  

 

2) what would be a proportionate response in the context of an application for a Major 

Development involving the erection of 45,000 solar panels in a regional scenic area. 

 

40. The response would seem to be that the Applicant attempted to undermine the planning process in 

connection with a large and complex proposal in a sensitive landscape, which would justify the 

Council’s decision to decline to entertain the application. 

 

41. In reaching such a decision, the Council may judge that it is prudent to have regard to public 

concerns about  

 

1) the manipulation of the information that is available within the renewable energy sector,7 and  

2) the role of Prospus Group.  

 

 

 

                                                           
7 Scottish Power paper, Come Clean on Green: Greenwashing of electricity tariffs (April 2021). 
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Energy sector 

 

42. In April 2021 Scottish Power (the owner of the Tongland electricity substation) reported 

“widespread mis-selling” within the retail energy market, and stated that as much as one third of 

the electricity supplied through tariffs that were marketed as green or renewable were in fact 

greenwashed (that is they were backed by traded renewables certificates, rather than by power 

purchase agreements between suppliers and generators).  

 

43. Scottish Power called on the government to require higher standards of transparency and 

disclosure in green marketing, and to tighten the rules around what could be included in 

marketing claims.  

 

44. The evidence that is now available to the Planning Authority shows that the concerns Scottish 

Power raised about parties operating in the renewable sector may also apply to High Nunton 

Solar, as parts of the application have been greenwashed, perhaps most blatantly in the non-

technical summary of the EIA Report that was written by Derek Mitchell of Prospus Group.8  

 

45. As was mentioned earlier, this is an important document as it is likely to be read by members of 

the public and others who do not have the resources to consider the full application that covers 

more than 30 policy issues and extends to more than 900 pages. 

 

46. The Applicant’s agent is variously described in relevant documents as Prospus Consulting, 

Prospus Energy, Prospus Group, Prospus Limited and Prospus Group Limited and appear to 

operate two websites (Prospus.co.uk and Prospus Finance.co.uk). 

 

47. The websites indicates that a company called Prospus Finance Limited provides banking services, 

and invites prospective clients to make Prospus “your first port of call for technical and financial 

assistance” for energy projects, while they are “equally happy financing a £250k project to a 

£300m power station project.” 

 

48. No information has been located in the public domain to show that 

 

1) any UK registered company called Prospus Limited or Prospus Finance Limited exists;  

 

                                                           
8 EIA Report, page 207 and Appendix 2.1 (Non-Technical Summary), including pages 2 and 16. 
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2) any material business activity is reported in the recent financial statements of Prospus Group 

Limited,  

 

3) the nature of the connections, if any, between Prospus as agent, and Prospus as a bank which 

may (or may not) have a financial interest in the Proposal, beyond the receipt of income on an 

arm’s length basis for professional services connected with the solar farm application. 

 

49. In any event, it is known that Prospus have been reported to the Financial Conduct Authority 

[“the FCA”] for representing themselves as bankers who can provide financial facilities of up to 

£300 million. The FCA have confirmed that Prospus is not registered as a bank, and there appears 

to be prima facie grounds for doubting the accuracy of at least some of the conclusions drawn by 

Prospus in connection with the application. 

 

Conclusion 

 

50. The existence of widespread mis-selling that was identified by Scottish Power, and concerns 

about the status of Prospus Group, lend support to the conclusion that the Planning Authority and 

the Consultation Bodies would be justified in adopting a cautious approach with respect to the 

completeness, adequacy and quality of the evidence that has been used to support the application. 

 

51. Some of the matters that have been referred to earlier may seem to be of a relatively minor nature 

or importance when viewed in isolation, such as the invalid Regulation 7 notice, but when they 

are considered together they combine in a way that could easily misdirect a prudent planning 

officer or a reasonably informed member of the public, and so would influence the grant of 

planning permission. 

 

52. The evidence also suggests that the Applicant’s approach, including the content of the PAC 

documents and the non-technical summary to the EIA Report, was carefully designed to influence 

a significant proportion of the public  

 

1) not to participate in the consultation process at all, and/or  

2) not to object to the Proposal,  

 

and with the sole purpose of helping to procure planning permission. 

 

53. In these circumstances, the Planning Authority should decline to determine the application to 

construct the solar farm on the Proposal Site on the grounds that the Applicant has  
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 altered the baseline scenario and so invalidated the EIA Report, and  

 

 failed to provide a complete, correct and adequate factual basis on which it would be 

reasonable to determine the nature and extent of any direct and indirect harmful effects 

relating to this Major Development. 
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HIGH NUNTON SOLAR FARM 

Ref: 21/2490/FUL 

 

APPENDIX     E2 

 

 

VISUAL IMPACT 

 

1. The Applicant has failed to produce any of the most obvious images of a solar farm on the Borgue 

Peninsula that are required to enable the Planning Authority and the public to assess the direct 

significant visual effects of the Proposal. 

 

2. In this context, it is worth recalling the comments in Appendix E1 (Evidence: Applicant’s case) 

about the extent to which the Planning Authority would be right to exercise its powers under  

 regulation 26(2) of the EIA Regulations, to seek supplementary information from the 

Applicant to ensure the completeness and quality of the environmental impact assessment 

report, and 

 

 regulation 26(4) to produce such evidence as they may reasonably call for to verify 

information contained in the EIA Report. 

 

3. High Nunton Solar have used images of flora and fauna to greenwash the application, and 

provided plans and elevations of components of the solar farm, such as the Huawei inverters and 

the customer substation, but have not provided a single artist’s impression or similar image to 

show the best-case and the worst-case scenario of the direct effect of the arrays of 45,000 solar 

panels and the related infrastructure on the landscape of the Borgue Peninsula, both before and 

after the completion of any grid-connection link to Tongland. 

 

4. There is, for example, no artist’s impression to show what a visitor to the Proposal Site would see 

on completion of the solar farm arrays, or say one year after completion, or even at the 15 year 

point the Applicant has used for preparing the zone of theoretical visibility maps, and predicting 

the residual effect of the development.9 

 

                                                           
9 EIA Report, paragraphs 6.6.17 and 6.7.7. 
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5. The likely extent of the harmful effect of the development is already clear from some of the 

Applicant’s own evidence. Map HNS2, for example, shows locations near Kirkcudbright that 

have high impact-values in the zone of theoretical visibility, including large areas in the red to 

amber range, while Maps HNS4 and HNS5 present a stark “before and after” contrast, with the 

settled farmland landscape giving way to the arrays and structural planting. 

 

Landscape 

 

6. No visual material of any kind is currently available to the Planning Authority or the public to 

sustain the Applicant’s claim that during the operational phase:  

 

“The residual landscape effects of the Proposal are considered to be minor adverse to neutral 

on the Proposal Site, the Landscape Character Areas and the setting of the village [of] 

Borgue.”10 

 

7. That conclusion seems barely credible, and it is likely that an entirely different conclusion about 

the visual impact of 45,000 solar panels would be drawn were an observer able to see images of 

the arrays at say the one year and 15 year stages, with artist’s close-up impressions showing the 

projected landscape characteristics from along the Core Path, and from locations such as 

 

1) Blackcraig 

2) Borgue Hotel 

3) East Cottage 

4) Borgue House 

5) Culraven Farm 

6) Lower Nunton cottage 

7) High Nunton cottage 

8) The planned amenity area at High Nunton 

9) The new permissive path at High Nunton 

10) The high point at Boreland Bar. 

 

8. It is the close-up views of a solar farm from locations such as this which are likely to influence 

the direct and the indirect significant effects of the development on the health and wellbeing of 

the people who live near the Proposal Site, and in these circumstances High Nunton Solar should 

                                                           
10 EIA Report, paragraph 13.3.5. 
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be required to produce evidence in support its claim that the residual effects may be no more than 

neutral. 

 

9. It may also help if the Applicant were able to provide photographs or videos showing the visual 

impact of solar farms that have been constructed at other locations in the United Kingdom. 

 

Conclusion 

 

10. The Planning Authority would be justified in issuing a notice under regulation 26(2) of the EIA 

Regulations to require the Applicant to produce further information that is relevant to assessing 

the visual impact of the development and, in the absence of an adequate response, to decline to 

determine the application. 


