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HIGH NUNTON SOLAR FARM 

Ref: 21/2490/FUL 

 

APPENDIX     B1 

 

 

APPLICATION 

 

1. Appendix B1 deals with concerns about the completeness and quality of the evidence on which 

the Applicant has relied for the purpose of procuring permission to construct a solar farm on the 

Borgue Peninsula and install a grid connection between High Nunton and Tongland, while 

Appendix B2 considers the principal features of the Proposal and the grounds for refusing the 

application. 

 

Applicant’s evidence 

 

2. The application and its supporting documents, including the environmental impact and planning, 

design and access statements, which were submitted to the Planning Authority by High Nunton 

Solar Limited, extend to more than 900 pages, and were not made available to the public until 

January 2022. 

 

3. The merits of the Proposal are discussed in due course, but it has been found necessary from 

reading the Company’s application to introduce a word of caution about the completeness and 

quality of the document, not least because of  

 

1) the extensive greenwashing of the case, in which marketing-style claims about environmental 

benefits are made for the purpose of procuring planning permission, but without an adequate 

or correct factual basis to demonstrate that the solar farm is either necessary or beneficial; 

 

2) the withholding of material information for the purpose of procuring the grant of planning 

permission; 

 

3) the variable, incomplete and sometimes poor quality of the survey data that underpins key 

parts of the Applicant’s case as regards the solar farm’s compliance with national and 

regional planning policies; 
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4) the inconsistencies in the analysis of the data, such as the manipulation of the visual receptor 

groups to assess the impact of the solar farm on the Borgue Peninsula; 

 

5) the contrast between the technical analysis, which generally seeks to balance the positive and 

negative aspects of the Proposal, with the “headline” conclusions such as “the site offers a 

good location for a solar farm”1 and the claim in the planning, design and access statement 

[“the PDA Statement”] that “there will be beneficial enhancements to habitats, species and 

their interconnectivity as a result of the Proposal”;2 

 

6) the prima facie evidence of statements and representations being made for the purpose of 

procuring the grant of planning permission which the Applicant knew (or may reasonably be 

expected to know) to be misleading or false in material particulars; and 

 

7) the contingent nature of important parts of the application. 

 

4. Evidence in support of each of these matters is set out in the appendices, but some initial 

comments and examples are provided to demonstrate the extent of the problem, including the 

reliability of some of the professional judgments, and the need for regard to be had to this by 

 

 the Planning Authority; 

 

 the consultation bodies designated by the Town and Country Planning Regulations [“the 

Consultation Bodies”],3 and 

 

 members of the public and others with an interest in protecting the environment in 

Dumfries and Galloway. 

 

5. In this context, it is relevant to recall the extent to which the Planning Authority would be 

justified in exercising its powers under  

 

1) regulation 26(2) of the EIA Regulations, to seek supplementary information from the 

Applicant to ensure the completeness and quality of the environmental impact assessment 

report, and  

                                                           
1 EIA Report, Appendix 2.1. 
2 PDA Statement, paragraph 13.4.11. 
3 See, for example, regulation 25 of the Town and Country Planning (Development Management Procedure) 

(Scotland) Regulations 2013, and regulation 2(1) and 22 of the EIA Regulations. 
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2) regulation 26(4), to require High Nunton Solar to produce such evidence as they may 

reasonably call for to verify any information contained in the EIA Report. 

 

Greenwashing 

 

6. The principal argument that is advanced by the Applicant in support of the High Nunton 

development is the need for a balance to be struck between  

 

 the negative impact of destroying landscapes and habitats, and  

 the positive impact of generating renewable electricity,  

 

even although that balance no longer needs to be struck because, among other relevant factors, 

Scotland’s gross electricity consumption from renewables already stands at 99%.4  

 

7. There are also important flaws in the Applicant’s assessment of biodiversity gains that are used to 

greenwash the Proposal, including the figure of 18% that High Nunton Solar have repeatedly used 

to support the claim that from “a policy point of view this demonstrates a net benefit which can 

offset any adverse impacts caused to other receptors of acknowledged importance.”5  

 

8. The 18% gain is based on flawed data, as land categorised as “other neutral grassland” in the EIA 

Report6 is shown at 108 hectares, but this includes land under the solar arrays and so has 

improperly been brought into the calculation.  

 

9. By substituting a more credible figure the Applicant’s own data would reveal a net biodiversity 

loss of around 22% rather than the figure that has been applied to greenwash the Proposal.  

 

Withholding information 

 

10. As regards the withholding of material information for the purpose of procuring a favourable 

decision, one of the most obvious examples is the Applicant’s statement that “There is no relevant 

                                                           
4 Scottish Government, Energy Statistics for Scotland, Q3 2021 Figures, December 2021. 
5 PDA Statement, paragraph 5.7.9; EIA Report, Appendix 2.1, pages 11 and 16. 
6 EIA Report, Appendix 5.11, Survey Information category g3c (Other neutral grassland), Figure 1 (93.42 

hectares) and Figure 2 (56.10 hectares). 
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planning history on the site”,7 despite the fact that the Maitland family have previously applied for 

renewable energy projects at High Nunton. 

 

11. The most recent application was refused by a reporter appointed by Scottish Ministers, who 

concluded in 2013: 

 

“I have taken into particular account the potential contribution of the development to the 

supply of renewable energy, the support in national and regional planning policies for 

renewable energy development and the potential environmental and sustainable economic 

benefits of the proposal.  

 

However, I judge that there is no combination of material considerations of sufficient weight 

to offset the harmful impact of the proposed development on the visual amenity and character 

of the “Drumlin Pastures” landscape and the landscape character and scenic interest of the 

Solway Coast Regional Scenic Area in breach of the development plan.” 8 

 

12. The land the Reporter referred to in 2013 is located within the Proposal Site, and so the Applicant 

is stretching credibility by inviting the Planning Authority and the public to agree that “the 

benefits of the proposal are numerous and significant” rather than having the harmful impact on 

the visual amenity and character of the Borgue Peninsula that was recognised by Scottish 

Ministers in the recent past.9 

 

Evidence 

 

13. The limited completeness and quality of parts of the evidence-gathering process that underpins 

the EIA Report is shown by High Nunton Solar’s approach to receptors “who may experience 

significant visual effects”10 as the Applicant: 

 

1) makes incorrect assertions about the layout and use of one of the properties that is located 

closest to the Proposal Site, without ever having approached the residents of Pringleton House 

to establish the facts for such a sensitive receptor;  

 

                                                           
7 PDA Statement, paragraph 1.4.5. 
8 Appeal Decision Notice, 21 May 2013, paragraph 11. Case reference PPA-170-2057. 
9 PDA Statement, paragraph 7.1.3. 
10 EIA Report, paragraph 6.8.21. 
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2) never asked the residents of many of the properties in Borgue, such as East Cottage, to 

provide evidence that was relevant to the assessment, but instead stated that it “has not been 

possible to verify the nature of views from these properties”,11 and  

 

3) applied different criteria for the same receptors in assessing (a) the visual impact and (b) the 

effect of the glint and glare associated with the 45,000 solar panels. 

 

14. It is also the case that while the EIA Report considered the impacts associated with access to the 

Proposal Site from the A755 [“the Northern Access Route”], the assessment failed to determine 

the likely significant effects relating to access from the B727 [“the Southern Access Route”], 

which is shown quite clearly in Map HNS3. This is the case even although  

 

1) the southern landscape that is functionally linked to the Proposal Site is more likely to be 

sensitive to the development from an environmental point of view, and  

 

2) the B727 would provide the normal entry point for the 200 to 300 vehicle trips that are 

expected each year to monitor and maintain the development during its 35 or so year 

operational phase.12 

 

15. The Applicant’s refusal to provide access to the documents that were requested by members of 

the public during the statutory pre-application consultation process13 meant that particulars could 

not be shared with High Nunton Solar about any of the factual errors and questions of 

professional judgement before the application was submitted. 

 

16. Examples of important or potentially important issues that could have been shared had the 

Applicant engaged properly in the PAC process include  

 

1) the need to identify and assess landscape, amenity and other issues connected with the 

Southern Access Route, and  

 

2) the need to recognise that water from the Proposal Site does feed into the Brighouse Bay 

catchment, and so is hydrologically connected with that designated site, as can be seen from 

                                                           
11 EIA Report, Table 6.12. 
12 Interim Construction Traffic Management Plan, page 12. 
13 PAC Report, page 45. 
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Map HNS2 and the water feature that runs from about Netherton House on the B727 south to 

the point where the lower Luskie Burn enters the sea.14 

 

Non-Technical Summary 

 

17. The need for a high degree of caution is most clearly demonstrated by the non-technical summary 

to the EIA Report that was prepared by Derek Mitchell of Prospus Group,15 to comply with 

regulation 9 of the EIA Regulations.  

 

18. This is an important document, as it is likely to be read by members of the public and others who 

do not have the time or the resources to consider the EIA Report which runs to more than 650 

pages, and in respect of which a charge of at least £770 would be made for hard copies.16 

 

19. The law requires that this statutory document should contain “a non-technical summary of the 

information” that is provided in the EIA Report, 17 but instead Mr Mitchell went far beyond the 

scope of the report, and engaged in a crude marketing exercise to promote the application with the 

intention of procuring the grant of planning permission. 

 

20. In his introduction Mr Mitchell stated that “The Proposal offers a wide range of benefits, a 

summary of which are included below”18 and then proceeded to highlight matters that were not 

even discussed in the EIA Report, such as business rates, carbon savings, employment, the local 

climate and the pre-application consultation (which must be dealt with in a separate statutory 

report as part of the application process).  

 

21. These are just some of the many examples of misleading particulars that demonstrate the need for 

caution because of the unreliability of some of the key data, and the dubious explanations that 

have been advanced by High Nunton Solar, such as 

 

 the Applicant’s reasons for reducing the number of solar panels; 

 the status of the wetland area at Mossmaul,19 and  

 the statement that the site was chosen “because of its remoteness”.20 

                                                           
14 EIA Report, paragraph 8.5.11. 
15 EIA Report, page 207. 
16 The Galloway News, 3 February 2022, page 29. The EIA Report costs £35 (including postage), with a further 

£35 for each of the appendices, of which there are 21. 
17 Paragraphs 1 to 8, schedule 4, EIA Regulations. 
18 EIA Report, Appendix 2.1, page 2. 
19 PAC Report, page 15 (Design Development and Design Iteration). 
20 PAC Report, page 23 (High Nunton Leaflet, July 2021, page 2). 
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Inconsistencies 

 

22. The numerous inconsistencies in the application, which combine to become a material 

consideration in determining the quality of the EIA Report, can be demonstrated by the narrative 

about Borgue Church and its tower, which dominate views from locations across the peninsula. 

 

23. The following statements are taken from pages 47 and 49 of that report (emphasis added): 

 

 Works in the wider landscape would have no effect on how you appreciate Borgue Church. 

 Borgue Church would be sensitive to any changes which obscured or distracted from the 

views to the tower.21 

 

24. This simple example is one of many that could be used to illustrate the high level of caution that 

is needed to assess the analytical skills and professional judgments expressed in the application, 

and the inferences that have been drawn. 

 

Contingencies 

 

25. The contingent nature of the application and the supporting documents is demonstrated by the 

presence of several factors, including 

 

1) the proposed construction of the grid connection infrastructure that is needed to export High 

Nunton’s electricity to the Scottish Power substation at Tongland, in respect of which no 

particulars are available to the Planning Authority or the public at this time (as to which see 

Appendix H1 (Integrated Development)), and  

 

2) the statement that the archaeology and cultural heritage impact assessment was written when 

“the positioning and setting out of the equipment have yet to be determined.”22 

 

  

                                                           
21 EIA Report, Table 5.5 and paragraph 5.10.8. 
22 EIA Report, paragraph 5.7.6. 
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Comment 

 

26. This brief analysis shows the need for caution, and indicates that there is not an adequate factual 

basis on which the Planning Authority could reach a reasoned conclusion as to the significant 

direct and indirect effects of the development on the environment. 

 

27. The completeness and quality of the information that High Nunton Solar has submitted in support 

of the application is dealt with more fully in Appendix E1 (Evidence: Applicant’s case). 
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HIGH NUNTON SOLAR FARM 

Ref: 21/2490/FUL 

 

APPENDIX      B2 

 

 

SOLAR FARM PROPOSAL 

  

1. The Application involves the erection, over a period of around 9 months, of a large solar 

photovoltaic power system, which includes 

 

 a geometric layout of arrays of almost 45,000 solar panels mounted on metal frames and 

sitting at 3 metres above the ground; 

 20 energy storage units, each the size of a shipping container; 

 a project and distribution network operator substation; 

 a communication cabin and tower; 

 a 2 metre boundary fence around the site; 

 a series of security cameras, and 

 a construction and operational compound.23 

 

2. The Proposal explains that access during the construction phase would be from the Northern 

Access Route, in respect of which an environmental impact assessment has been prepared, while 

access during the 35-year operational phase would be from the Southern Access Route running 

from the B727, which has not been assessed in the EIA Report. 

 

Major development 

 

3. The large extent of the Applicant’s project means that the Proposal is classified as 

 

 a major development for the purposes of the planning acts [“a Major Development”],24 in 

accordance with provisions that are intended to ensure that applications are dealt with in an 

appropriate way to their scale and complexity,25 and 

 

                                                           
23 EIA Report, Part 2. 
24 Section 26A(2), Town and Country Planning (Scotland) Act 1997 and regulation 2(1), Town and Country 

Planning (Hierarchy of Developments) (Scotland) Regulations 2009. 
25 Scottish Planning Series, Circular 5 (2009), Hierarchy of Developments, paragraphs 1 & 2. 
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 a schedule 2 development for the purpose of the EIA Regulations [“a Schedule 2 

Development”].  

 

4. In terms of its scale, the application involves the erection of an industrial-sized plant on a site that 

is similar in extent to 100 football pitches, or the footprint of the town of Kirkcudbright.  

 

5. The very dominant nature of the proposal within the setting of the Borgue Peninsula is clearly 

shown by the illustrations in the EIA Report, as in Map HNS1. The significant scale of the project 

is plain from the fact that the arrays would cover an area of 49 hectares, which is (a) almost 25 

times the threshold for categorising a proposal as a Major Development, and (b) almost 100 times 

the threshold for triggering the need to provide an environmental impact assessment.26 

 

Business purpose 

 

6. The purpose of the Proposal is commercial rather than environmental, as it is designed to derive 

income through the sale of electricity, which means that an integral part of the Proposal, and one 

without which it could not function, is the grid connection that is needed to allow the High 

Nunton production to reach the national transmission network and energy market [“the Integrated 

Development”]. 

 

7. The significance of this matter is acknowledged by the Applicant, who has stated that (a) the 

Proposal is dependent on a new grid connection, which in turn is dependent on wider grid 

reinforcement works that is not expected to be available before 2027, 27 and (b) the generating 

capacity of the solar farm was constrained by the cost of securing the necessary grid capacity.28 

 

8. The existence of a single project is a material consideration for planning purposes, and is one that 

has not been addressed in the application, and so its impact in relation to identifying the residual 

significant adverse impacts of the Proposal is considered below, and in Appendix H1 (Integrated 

Development).  

 

9. The need for a correct factual basis for the Integrated Development is demonstrated by the 

Applicant’s statement to the Kirkcudbright Community Council in August 2021 that it was likely 

that the over-ground sections of the transmission link to Tongland would employ pylons that 

                                                           
26 Category 3(a), Schedule 2, EIA Regulations. 
27 PDA Statement, paragraph 1.5.6. 
28 EIA Report, paragraph 3.3.2. 
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“would follow the route of existing overhead lines in the area”, even although there are no 

overhead lines of that kind across the Proposal Site.29 

 

Context 

 

10. In this submission regard has been had to the context in which the application has to be 

considered, including what may be described as the present “climate change” landscape, which 

requires weight to be given to important matters such as: 

 

1) the fact that (a) Scotland is now a net exporter of electricity,30 (b) 99% of Scotland’s gross 

electricity consumption already comes from renewables, and (c) the Scottish Government’s 

100% gross electricity consumption target will have been achieved long before the 

operational start date for High Nunton; 

 

2) the announcement by Crown Estate Scotland on 17 January 2022 about the offshore wind 

leasing round and agreements relating to generating operations with a total capacity of more 

than 800 times the 29 MW output predicted for High Nunton; 

 

3) the absence of policy support for solar farm developments in the adopted national and local 

plans; 

 

4) the impact of the law and national policy relating to greenhouse gas emissions, including the 

climate change duties that were imposed on public bodies by the Climate Change (Scotland) 

Act 2009, and 

 

5) the unavoidable conflict between national and regional policies that are designed to reduce 

greenhouse gas emissions, while at the same time promoting human activities that directly or 

indirectly lead to increased emissions. 

 

11. Regard has also been had to more general planning and policy matters such as 

 

1) the nature, size, location and other characteristics of the project, which will influence the 

likely significant direct and indirect effects of any development; 

 

                                                           
29 PAC Report, page 9. 
30 Scottish Government’s Fourth National Planning Framework Position Statement, Section 6, November 2020. 
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2) the proximity of the Proposal Site to the Fleet Valley National Scenic Area, and its extension 

into the Solway Coast Regional Scenic Area, as shown by Map HNS1; 

 

3) the close association between the Proposal Site and the Solway Firth Special Protection Area 

which was established in December 2020; 

 

4) the scale and complexity of the Proposal, which will influence the obligations that were 

placed on the Applicant as regards the nature and extent of the statutory pre-application 

consultation process (and the difficulties that members of the public have faced in responding 

to that process and the application that followed); 

 

5) the need for the Planning Authority to have regard to the provisions of the development plan 

that was adopted in October 2019 [“the Development Plan”], so far as material to the 

application, and to any other material considerations;31 

 

6) the Planning Authority’s obligation to exercise matters of planning judgement, including the 

weight to be given to the Development Plan and to the other material considerations, on an 

adequate and correct factual basis, and so to avoid acting in a manner that was irrational or 

unreasonable in a Wednesbury sense;32 

 

7) the identity of the material or relevant considerations the Planning Authority must take it into 

account for the purpose of the Town and Country Planning (Scotland) Act 1997, not least to 

avoid calling into question the validity of its action, and providing grounds for the court to 

reduce the decision to grant permission; 

 

8) the overall impact of the mitigation measures that may be proposed to avoid, prevent, reduce 

and/or offset the likely significant adverse effects that would be created by the project;33 

 

9) the duration of the development and of the mitigation and monitoring measures that are 

associated with the project, as effects that are short-, medium- and/or long-term, and either 

permanent or temporary, may be relevant;34 

 

                                                           
31 Section 37(A) Town and Country Planning (Scotland) Act 1997. 
32 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223. 
33 Regulation 29(5), EIA Regulations. 
34 See, for example, paragraph 5, schedule 4, EIA Regulations.  
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10) whether the directors of High Nunton Solar acted in a reasonable manner in discharging their 

statutory duties in connection with the planning process, including their role in ensuring the 

adequacy, correctness and completeness of the information that supported (a) the pre-

application consultation process, and (b) the application, and 

 

11) the extent to which any actions relating to the pre-application consultation process and the 

application are attributable to the Applicant’s advisers, Prospus Group. 

 

External support 

 

12. The Proposal Site is located on land that is associated with three community councils, those of 

Borgue, Kirkcudbright and Twynholm.  

 

13. The electoral roll for Borgue, the village that would be most likely to be affected by the 

development, stands at just over 300, and so there is limited resource for most members of that 

community to engage with the complex factual, legal, planning and policy issues that arise, and to 

afford the £770 that is needed to purchase hard copies of the application documents.  

 

14. For that reason Borgue and the other local communities have a pressing need for the active 

assistance of the Planning Authorities, the Consultation Bodies and other interested parties, 

including members of the Dumfries and Galloway Council and the Scottish Parliament, amongst 

others, to ensure that High Nunton Solar’s case is supported by complete and correct evidence and 

to ensure that the application is dealt with on a fair and reasonable basis. 

 

Policy 

 

15. As was noted earlier, the Proposal does not benefit from any existing national or local policy that 

supports the construction of solar farms, whether or not such a development is of the large scale 

proposed for High Nunton, and/or located in or adjacent to national and regional scenic areas. 

 

16. The absence of any explicit policy support in favour of large-scale solar farms is evident from the 

content of the Scottish Government’s National Planning Framework 3, and the Scottish Planning 

Policy document that was issued in 2014. 

 

17. The adopted national planning framework and policy documents omit any reference to solar farm 

developments, despite the policy-related advice that was issued by the Scottish Government to 

planning authorities in 2011 in connection with large photovoltaic arrays.  
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18. It may therefore be reasonable to infer that a specific decision was taken not to establish a 

national policy in favour of large-scale solar farms. 

 

19. The absence of any explicit policy support for solar farms in 2021 is a material consideration, and 

calls to attention the fact that any significant change in favour of such developments could (and 

should) only be made in accordance with law, rather than being introduced “through the back 

door” by the improper grant of planning permission in respect of applications such as the one for 

High Nunton. 

 

20. The law requires the public at large to participate before a policy could be introduced to favour 

the construction of large solar farms in close proximity to designated scenic areas, and such a 

participation would have to follow the procedures for preparing the national planning framework 

and local development plans that were introduced by the Planning (Scotland) Act 2019. 35  

 

21. It is therefore the case that the High Nunton application has to be determined on first principles 

and without any support for the construction of solar farms in any relevant national and local 

adopted plans and policies.  

 

Fourth National Planning Framework 

 

22. The Applicant has relied heavily on the draft fourth national planning framework [“Draft NPF4”] 

that was issued by the Scottish Government in November 2021,36 and is subject to the completion 

of the consultation and parliamentary processes that are likely lead to the adoption of the final 

framework during 2022. 

 

23. The draft document, under the heading “Green energy” proposes that the planning system should 

support all forms of renewable energy development and energy storage, including solar arrays.  

 

24. But, as one would expect, Draft NPF4 also seeks to balance competing policy objectives and to 

protect communities and the environment of Scotland, by taking a similar approach to the existing 

system that applies to renewable energy developments by requiring planning authorities to be 

satisfied that any proposal would not adversely affect residential amenity and so on.37 

 

                                                           
35 See, for example, sections 3AB(4)(c) and 16B(2)(d) of the Town and Country Planning (Scotland) Act 1997. 
36 PDA Statement, paragraph 4.1.6 (Relevant legislation and Policy). 
37 Draft NPF4, page 90, Policy 19. 
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25. It is clear that the High Nunton development would fall foul of several of the Draft NPF4 policies, 

such as those relating to design, quality and space, natural places and protected species.  

 

26. As regards design, quality and space, for example, the consultation document says: 

 

“Development proposals should be designed to a high quality so that the scale and nature of 

the development contributes positively to the character and sense of place of the area in which 

they are to be located.”38 

 

27. That policy objective of making a positive contribution to the character and sense of place of the 

Borgue Peninsula would certainly not be met by introducing a large solar farm into one of 

Scotland’s most highly regarded scenic areas. 

 

28. On the issue of natural places, Draft NPF4 further states that: 

 

“The planning system should protect, restore and enhance Scotland’s natural assets. … 

Development proposals that would have an unacceptable impact on the natural environment 

including biodiversity objectives should not be supported.”39 

 

29. It is clear that the Proposal could never protect or restore, far less enhance, the significant natural 

assets that are now available on the Borgue Peninsula, including the extensive range of flora and 

fauna that have been revealed by the Applicant’s surveys of badgers, bats, birds and other 

European protected species. 

 

30. There is also relevant guidance in Draft NPF4 about protected species, which are a material issue 

at High Nunton and are the subject of no fewer than four separate appendices to the EIA Report,40 

as the consultation documents states: 

 

“Development proposals that would be likely to have an adverse effect on a protected species 

should not be supported unless it meets the relevant statutory tests.”41 

 

31. Those statutory tests have not been met in relation to the Proposal Site. 

 

                                                           
38 Draft NPF4, page 71, Policy 6(a). 
39 Draft NPF4, page 107, Policy 32(b). 
40 EIA Report, Appendix 5.4 (great crested newt), 5.5 (otter), 5.6 (bats) and 5.9 (badger). 
41 Draft NPF4, page 107, Policy 32(e). 
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32. The draft comments about green energy, on which the Applicant relies so heavily, need to be read 

and understood in a wider context, as the ministerial forward to Draft NPF4 by Tom Arthur, the 

Minister for Public Finance, Planning and Community Wealth, states that  

 

“A shared spatial strategy can enable the investment and development that we will need, but 

we must do this in a way that benefits business and communities, our health and wellbeing 

and the environment. This will require us all to work collectively to ensure that decisions we 

make today are in the long-term public interest.”42 

 

Planning Authority 

 

33. On the basis of both the adopted and the draft national and local policies that apply to the 

construction of solar farms, including the content of Draft NPF4, it can be seen that the Proposal 

continues to give rise to at least six actions that the Planning Authority may reasonably take in 

dealing with the application.  

 

34. They include the option to refuse planning permission or, where appropriate, to decline to 

determine the application, for the reasons that led to the decisions that were taken by Scottish 

Ministers in connection with the Maitland family’s earlier renewable energy projects for the 

Proposal Site (Option 1), or because 

 

 the Applicant did not comply with its statutory obligations in connection with the pre-

application consultation process (Option 2); 

 

 the Applicant failed to furnish a complete, correct and adequate factual basis on which the 

Planning Authority may reasonably proceed (Option 3);  

 

 the Applicant failed to comply with its statutory obligations in connection with considering 

alternative proposals (Option 4); 

 

 the Proposal is significantly contrary to many of the policies contained in the Development 

Plan that are material to the application (Option 5), and/or 

 

 the Proposal is part of a single project, in respect of which no application has been submitted, 

and no relevant particulars are available (Option 6).  

                                                           
42 Draft NPF4, page 2. 
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35. I would ask the Planning Authority to adopt one of these options, and so refuse to grant planning 

permission for the reasons given in recent decisions relating to the same land, or because of non-

compliance with the Development Plan, or for want of adequate evidence about the Proposal and 

the Integrated Development; or to decline to determine the application because of a failure to 

consult properly. 

 

Conditions 

 

36. For reasons that will be clear from this submission, the Proposal does not give rise to 

circumstances in which it would be reasonable for the Planning Authority to proceed under 

section 37(1)(b) of the Town and Country Planning (Scotland) Act 1997, and to grant planning 

permission that was subject to such conditions as the authority may think fit. 

 

37. That is because no conditions could be imposed that would adequately address those features of 

the Proposal that give rise to the likely significant adverse effects that have been identified. 

 

38. It is also the case that, as the appropriate decision would be to refuse permission or to decline to 

determine the application, the issue of introducing planning obligations and/or establishing 

community agreements under sections 75 and 75D of that Act would not be relevant.  

 

Relevant decisions 

 

39. In relation to Option 1, the Planning Authority has compelling grounds to refuse permission for 

the development because of the reasons that led to 

 

1) the Council’s decision in August 2011 to refuse planning permission for a wind turbine 

development on the Proposal Site; 

 

2) the Council’s decision in December 2012 to refuse planning permission for a similar energy-

related development on the same site, and 

 

3) the decision of a reporter appointed by Scottish Ministers in May 2013 to refuse planning 

permission for the same site, when (as was noted earlier) he wrote 

 

“I have taken into particular account the potential contribution of the development to 

the supply of renewable energy, the support in national and regional planning policies 



18 
 

for renewable energy development and the potential environmental and sustainable 

economic benefits of the proposal.  

 

However, I judge that there is no combination of material considerations of sufficient 

weight to offset the harmful impact of the proposed development on the visual 

amenity and character of the “Drumlin Pastures” landscape and the landscape 

character and scenic interest of the Solway Coast Regional Scenic Area in breach of 

the development plan.” 43 

 

40. The three decisions were taken when the Climate Change (Scotland) Act 2009 and other 

renewable energy policies were in place, but even so the Council and the Reporter concluded that 

any considerations relating to renewable energy did not outweigh the harmful impact of the 

proposed development on the Borgue Peninsula. 

 

41. The reasons for refusing planning permission based on these precedents are considered in 

Appendix C (Planning history) for, even although the Proposal differs in both its character and its 

physical extent to the earlier projects, it is clear that the Reporter’s key conclusion – that no 

combination of material considerations could offset the harmful impact of such a development on 

the landscape at this location – would be  

 

1) consistent with the facts of the present application, and  

2) in line with current national policies and local development plans,  

 

and so justify the refusal of permission to construct a solar farm at High Nunton. 

 

42. For the avoidance of doubt, the use of this option to refuse permission would not represent the 

exercise of the Planning Authority’s powers under section 39(1) of the Town and Country 

Planning (Scotland) Act 1997 (which deals with similar applications that are disposed of within 

two years before the receipt of a current application).  

 

Pre-application consultation 

 

43. In relation to Option 2, the Planning Authority has strong grounds to decline to determine the 

application because of the Applicant’s failure to comply with its statutory obligations in 

                                                           
43 Reporter’s Appeal Decision Notice, 21 May 2013, paragraph 11. 
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connection with the pre-application consultation process for this Major Development/Schedule 2 

Development. 

 

44. The reasons for declining to determine the application because of material failures to consult are 

set out in Appendix D (Pre-application consultation), which shows that High Nunton Solar’s 

approach has been one of “form over substance” and demonstrates that the Applicant provided 

documents and held meetings, but without any attempt being made to inform and consult in a way 

that was appropriate to such a large and complex project. 

 

Factual basis 

 

45. As regards Option 3, the Planning Authority has ample grounds to refuse planning permission 

because of the Applicant’s repeated failures to provide a complete, correct and adequate factual 

basis on which a prudent and reasonable person could identify and assess the factors that may be 

relevant in determining 

 

1) the main or significant direct and indirect effects of the development;  

 

2) the need for mitigation;  

 

3) what supplementary information may be necessary to ensure the completeness and quality of 

the environmental impact assessment (without which the Planning Authority must not grant 

planning permission),44 and on which to base a reasoned conclusion as regards the significant 

residual effects of the development,45 and 

 

4) what evidence the Applicant should be required to produce to verify the information 

contained in, for example, the EIA Report.46 

 

46. The reasons for refusing the application because of material defects in the particulars that have 

been provided by High Nunton Solar are set out in Appendix E1 (Evidence: Applicant’s case), 

which also considers the implications of the Applicant’s actions on the integrity of the planning 

process, and the possibility of offences arising under regulations 54(1) and 55 of the EIA 

Regulations because 

 

                                                           
44 Regulation 3(1), EIA Regulations. 
45 Regulation 26(2), EIA Regulations. 
46 Regulation 26(4), EIA Regulations. 
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1) statements and representations were made, and documents and information were furnished, 

for the purpose of procuring the grant of planning permission, which the Applicant knew (or 

may reasonably be expected to have known) to be misleading or false in material particulars, 

and 

 

2) information was withheld for the purpose of procuring the grant of planning permission, 

which the Applicant knew (or may reasonably be expected to have known) to be required for 

the purpose of determining the application. 

 

47. The extent of the misleading or false statements that were made by High Nunton Solar for the 

purpose of procuring the grant of planning permission can be illustrated by the content of the 

information sheet the Applicant published in July 2021, which was headed “The benefits of solar 

PV” and stated that  

 

 “There are a number of benefits when it comes to solar energy, here we share some key areas 

where solar PV can make a positive difference: … Solar projects do not receive any 

government subsidy or tax breaks”. 

 

48. That statement was made even although the directors of High Nunton Solar and its advisers must 

have known that the United Kingdom’s law provides a range of allowances, deductions and 

reliefs that may be claimed for both capital and revenue expenditure in calculating the taxable 

profits arising from the operation of a solar farm. 

 

49. The extent to which the Applicant worked to distort the picture is further demonstrated by the 

content of the statutory non-technical summary that forms part of the EIA Report (Appendix 2.1), 

and is an important document to which members of the public may turn in favour of reading the 

more extensive EIA Report itself.  

 

50. The non-technical summary contains statements and assertions that are not even mentioned in the 

report, such as the pre-application consultation process, and instead presents a table which lists a 

“wide range of benefits” that are offered by the proposal, but without referring to a single 

negative impact, despite many having been identified in the EIA Report. 

 

51. The completeness and quality of the evidence provided by Applicant’s agent, Prospus Group, is 

considered in Appendix E1 because of concerns about statements made and conclusions reached. 
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52. Prospus was reported to the regulatory authorities during 2021, including a referral to the 

Financial Conduct Authority for, amongst other things, claims about (a) acting as bankers without 

being registered as a bank; (b) financing energy projects up to £300 million, and (c) operating 

what appears to be a non-existent company known as Prospus Finance Limited. 

 

53. Prospus have acknowledged some limitations in dealing with the application, as in the email to 

the Planning Authority on 17 December 2021 when Prospus stated that “this is a complicated 

submission” and explicitly asked the authority to alert them as to material discrepancies, which 

Prospus would then “seek to rectify as soon as possible”.  

 

54. The lack of proper care with the content of the application is demonstrated at the very outset, as 

the applicant is described (under Agent Details) as an individual (Robert Maitland), but in the 

next section (under Applicant Details) Prospus provide information about both Robert Maitland 

and a company (High Nunton Solar).47 

 

Alternatives 

 

55. In relation to Option 4, the Planning Authority has reasonable grounds to refuse planning 

permission because the Applicant did not comply with its statutory obligations in connection with 

considering reasonable alternative proposals for the development, including the need to include 

particulars in the EIA Report, as required by regulation 5(2)(d) and paragraph 2 of schedule 4 of 

the EIA Regulations. 

 

56. The reasons for refusing permission because of the material failure to consider different options 

are considered in Appendix F (Reasonable alternatives), which refers to the merit of studying 

relevant technologies and examining sites at other locations in Dumfries and Galloway, as well as 

elsewhere in Scotland. 

 

Development plan 

 

57. Under Option 5 the Planning Authority has compelling grounds for refusing planning permission 

for the Proposal because of 

 

1) its significant adverse effect on the environment, and  

 

                                                           
47 EIA Report, page 2. 
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2) the other planning reasons that are given below. 

 

58. The reasons that justify the refusal of permission reflect the fact that the Proposal does not comply 

with many of the over-arching policies in the Development Plan that are relevant to the 

application.  

 

59. The relevant policies that are engaged are extensive in number and varied in scope, but this does 

no more than mirror the size and complexity of this Major Development/Schedule 2 Development 

within the Solway Coast Regional Scenic Area. 

 

60. The reasons that justify the refusal of permission include: 

 

1) those given by the Council’s planning applications committee and the Reporter appointed by 

Scottish Ministers that are dealt with in Appendix C (Planning history), which continue to be 

relevant to the Proposal Site, and are not outweighed by any combination of material 

considerations in favour of the development; 

 

2) those given in Appendix G (Development plan), which deals with the Applicant’s compliance 

with Dumfries and Galloway Council’s adopted policies, and 

 

3) the other factors set out in Appendix H (Material Considerations). 

 

Integrated development 

 

61. Option 6 also gives the Planning Authority compelling grounds for refusing planning permission 

because the Proposal and the grid connection on which it depends are inseparable parts of a single 

project [“the Integrated Development”], in respect of which  

 

1) no environmental impact assessment has been provided that either identifies or addresses the 

issues that are relevant in assessing the impact of the whole project (including any significant 

direct or indirect adverse effects that may exist, and the need for mitigation), and  

 

2) no alternative factual basis exists to allow a prudent and reasonable person to determine the 

likely significant effects of the whole project on the environment, and to reach a rational 

planning decision in respect of the Integrated Development. 
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62. The Applicant recognises that this is a material omission from the scope of the environmental 

impact assessment, and describes the matter as “the Cable Route” which would link the Proposal 

Site, across parts of the Regional Scenic Area, to the Tongland substation that is just over 5 

kilometres from the A755 entrance to the Northern Access Route, as shown in Map HNS1. 

 

63. In the EIA Report High Nunton Solar does no more than state that “the Cable Route is not fully 

designed or progressed to a point where a detailed assessment can occur”48 before making some 

general comments about matters that the Applicant expects to have permanent environmental 

impacts.  

 

64. The Council’s need to consider the Integrated Development and the role of the grid connection 

now, rather than in the future, flows from the obligation that is placed on authorities to ensure that 

the significant environmental effects of a proposed development, including any cumulative 

effects, should be considered at the earliest possible stage in the decision-making process. 

 

65. The objective of securing an early consideration of the cumulative effects of the High Nunton 

proposal should not be delayed because (as may be the case here) more than one legal entity is 

involved in delivering different aspects of the project. 

 

66. Were a decision taken to permit a development to proceed in the Regional Scenic Area on the 

basis that any cumulative effects would be considered at some future stage, there is the danger 

that the developer would have obtained a "foot in the door" for the Integrated Development.  

 

67. This means that, even if the Planning Authority’s later assessment of the cumulative effects of the 

grid connection to Tongland led it to conclude that they were unacceptable, the Council may be 

committed to the work on the Proposal Site (for which permission had been obtained), and that 

commitment would be a relevant factor in deciding whether the cumulative effects (which might 

have been regarded as unacceptable, had they been considered at the outset), should be accepted 

at the later stage, because of the prior commitment. 

 

68. Were it not challenged, the two part approach which the Applicant is adopting in dealing with the 

Integrated Development would be likely to lead to more significant direct and indirect adverse 

effects than would have arisen had the single project been considered as a whole.  

 

                                                           
48 EIA Report, paragraph 10.2.2. 
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69. The issue of the grid-connection element of the single project, or the Cable Route, is dealt with 

more fully in Appendix H1 (Integrated Development). 

 

Site visit 

 

70. The Proposal is likely to result in significant direct and indirect adverse effects on the landscape 

of the Borgue Peninsula, and on the region’s broader environment, even after taking account of 

the mitigation measures – and in particular the screening of the solar farm with trees and shrubs – 

to which the Applicant has referred. 

 

71. It is therefore the case that the Proposal Site would merit a visit by the Planning Authority, to gain 

location-specific information about the Borgue Peninsula, including views of High Nunton from 

places such as Blackcraig and the Core Path, as well as from the summit at Boreland Bar, which 

reveals open vistas across the drumlin pastures and gorsey knolls landscapes south towards the 

sea, and across to the Isle of Man and the mountains of the Lake District. 

 

Pre-determination hearing 

 

72. The nature, size, location and complexity of the Integrated Development, and the fact that the 

solar farm would be significantly contrary to the adopted Development Plan, would also suggest 

that the Planning Authority should give interested parties the opportunity to appear before a 

committee at a pre-determination hearing to be held under section 38A of the Town and Country 

Planning (Scotland) Act 1997. 

 

73. For the purpose of such proceedings and other matters connected with this application, it may be 

worth noting that Councillor Jane Maitland has declared an interest in the Proposal.49 

 

Positive contribution 

 

74. Before concluding, and for the sake of completeness, it may be appropriate to acknowledge some 

of the positive issues that have been identified by the Applicant, even although High Nunton Solar 

greenwashed the application, and used images of flora and fauna in its literature50 and EIA 

                                                           
49 Minute of Borgue Community Council Meeting, 15 September 2020, section 6. Councillor Maitland is the 

sister-in-law of Robert Maitland and the aunt of his co-directors. 
50 See, for example, High Nunton Leaflet, pages 6 and 7. 
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Report51 to convey a link with the natural world that had little or nothing to do with the substance 

of the development.  

 

75. A refusal to grant planning permission would not prevent some of natural benefits from being 

realised on the Borgue Peninsula. 

 

76. Were the directors of High Nunton Solar minded to do so they could, for example, improve and 

enhance the existing habitats on their farmland, perhaps by implementing some of the suggestions 

that were made by the public, such as the neighbour who thought that the essential elements for 

what she termed ecology gain included the introduction of beetle banks and wildlife corridors. 

 

77. The Applicant could install brash piles to support insect populations, as well as engaging with 

local beekeepers to place hives on the family’s farmland.52 The Company could also repair and 

improve the existing network of paths, and take steps to restore the waterbodies and habitats that 

were previously removed.  

 

78. In other words, the Maitland family could conserve and protect the natural environment on the 

Borgue Peninsula, and act in a manner that was carbon neutral, while at the same time providing a 

good example of a landowner that is willing to take practical steps to support nature and 

sustainable development. 

 

 

Conclusion 

 

79. Leaving aside concerns about the status of the Integrated Development, the evidence 

demonstrates that the Proposal is significantly contrary to the Development Plan, and that it 

would have a permanent adverse effect on the site the Scottish Government’s Reporter visited in 

2013, and in respect of which he concluded that 

 

“there is no combination of material considerations of sufficient weight to offset the harmful 

impact of the proposed development on the visual amenity and character of the “Drumlin 

Pastures” landscape and the landscape character and scenic interest of the Solway Coast 

Regional Scenic Area in breach of the development plan.”  

 

                                                           
51 See, for example, Appendix 2.1: Non-Technical Summary, pages 8 and 15. 
52 PAC Report, page 20. 
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80. The Reporter’s decision would make perfect sense to people who are familiar with the settled 

open landscape of the Borgue Peninsula, which the Applicant now seeks to destroy to make way 

for a solar farm. 

 

81. The mitigation measures the Applicant has proposed are not appropriate to this setting, while in 

connection with the choice of trees to screen the development, Robert Maitland’s actions have 

been compared by a local resident (perhaps a little dramatically), to those of a Victorian landlord 

who asked his tenant to choose what hat he wanted to wear while he threw him out of his home.  

 

82. It’s the forced eviction that matters, rather than the colour of the hat, and so too with the loss of 

the landscape rather than the type of new hedgerow. 

 

83. The matters referred to in this submission are intended to protect the health and wellbeing of the 

local community as well as the integrity of their environment, which forms a key part of what the 

Development Plan described as “some of the very best of Scotland’s renowned landscapes” and 

provides the setting for where people live, work and play, while the Regional Scenic Area that lies 

around the Proposal Site  

 

“recognise and help celebrate the most attractive upland areas, glens and coastlines. These 

special landscapes are of substantial economic value to the region and of great importance for 

our quality of life.” 53 

 

84. For the reasons given earlier, the Planning Authority should either refuse to grant planning 

permission to construct a solar farm at High Nunton, or decline to determine the application.  

 

85. Such an action may also help to remind developers about their statutory obligations, including the 

need to provide a proper factual basis on which the Planning Authority can proceed, as well as 

preserve the public’s confidence in the integrity and relevance of the planning process.  

                                                           
53 Development Plan, Regional Scenic Areas, Technical Paper (January 2018), page 2. 


